
House Proposal of Amendment to Senate Proposal of Amendment

H. 514

An act relating to miscellaneous tax provisions

The House concurs in the Senate proposal of amendment with further
amendment thereto as follows:

First: by inserting a Sec. 7a and 7b to read as follows:

Sec. 7a. 32 V.S.A. § 5833 is amended to read:

§ 5833. ALLOCATION AND APPORTIONMENT OF INCOME

(a) If the income of a taxable corporation is derived from any trade,
business, or activity conducted entirely within this State, the Vermont net
income of the corporation shall be allocated to this State in full. If the income
of a taxable corporation is derived from any trade, business, or activity
conducted both within and outside this State, the amount of the corporation’s
Vermont net income which that shall be apportioned to this State, so as to
allocate to this State a fair and equitable portion of that income, shall be
determined by multiplying that Vermont net income by the arithmetic average
of the following factors, with the sales factor described in subdivision (3) of
this subsection double-weighted:

(1) The average of the value of all the real and tangible property within
this State (A) at the beginning of the taxable year and (B) at the end of the
taxable year (but the Commissioner may require the use of the average of such
value on the 15th or other day of each month, in cases where he or she
determines that such computation is necessary to more accurately reflect the
average value of property within Vermont during the taxable year), expressed
as a percentage of all such property both within and outside this State;

(2) The total wages, salaries, and other personal service compensation
paid during the taxable year to employees within this State, expressed as a
percentage of all such compensation paid whether within or outside this State;

(3) The gross sales, or charges for services performed, within this State,
expressed as a percentage of such sales or charges whether within or outside
this State.

(A) Sales of tangible personal property are made in this State if:

(i) the property is delivered or shipped to a purchaser, other than
the United States U.S. government, who takes possession within this State,
regardless of f.o.b. point or other conditions of sale,; or

(ii) the property is shipped from an office, store, warehouse,
factory, or other place of storage in this State; and



(A)(I) the purchaser is the United States U.S. government; or

(B)(II) the corporation is not taxable in the State in which the
purchaser takes possession. Sales other than sales of tangible personal property
are in this State if the income producing activity is performed in this State or
the income producing activity is performed both in and outside this State and a
greater proportion of the income producing activity is performed in this State
than in any other state, based on costs of performance.

(B) Sales, other than the sale of tangible personal property, are in this
State if the taxpayer’s market for the sales is in this State. The taxpayer’s
market for sales is in this State:

(i) in the case of sale, rental, lease, or license of real property, if
and to the extent the property is located in this State;

(ii) in the case of rental, lease, or license of tangible personal
property, if and to the extent the property is located in this State;

(iii) in the case of sale of a service, if and to the extent the service
is delivered to a location in this State; and

(iv) in the case of intangible property:

(I) that is rented, leased, or licensed, if and to the extent the
property is used in this State, provided that intangible property utilized in
marketing a good or service to a consumer is “used in this State” if that good
or service is purchased by a consumer who is in this State; and

(II) that is sold, if and to the extent the property is used in this
State, provided that:

(aa) a contract right, government license, or similar
intangible property that authorizes the holder to conduct a business activity in
a specific geographic area is “used in this State” if the geographic area
includes all or part of this State;

(bb) receipts from intangible property sales that are
contingent on the productivity, use, or disposition of the intangible property
shall be treated as receipts from the rental, lease, or licensing of such
intangible property under subdivision (iv)(I) of this subdivision (B); and

(cc) all other receipts from a sale of intangible property
shall be excluded from the numerator and denominator of the receipts factor.

(C) If the state or states of assignment under subdivision (B) of this
subsection cannot be determined, the state or states of assignment shall be
reasonably approximated.

(D) If the taxpayer is not taxable in a state to which a receipt is
assigned under subdivision (B) or (C) of this subsection, or if the state of



assignment cannot be determined under subdivision (B) of this subsection or
reasonably approximated under subdivision (C) of this subsection, such receipt
shall be excluded from the denominator of the receipts factor.

(E) The Commissioner of Taxes shall adopt regulations as necessary
to carry out the purposes of this section.

(b) If the application of the provisions of this section does not fairly
represent the extent of the business activities of a corporation within this State,
the corporation may petition for, or the Commissioner may require, with
respect to all or any part of the corporation’s business activity, if reasonable:

(1) Separate separate accounting;

(2) The the exclusion or modification of any or all of the factors;

(3) The the inclusion of one or more additional factors which that will
fairly represent the corporation’s business activity in this State; or

(4) the employment of any other method to effectuate an equitable
allocation and apportionment of the corporation’s income.

Sec. 7b. REPORT

As part of the General Assembly’s continuing effort to modernize
Vermont’s corporate income tax code and to foster economic development in
the State, the Department of Taxes, with the assistance of the Joint Fiscal
Office and the Office of Legislative Council, shall provide the General
Assembly with a report, not later than December 15, 2019, analyzing the
following issues related to Vermont’s corporate income tax. The report shall:

(1) identify and analyze any fiscal, legal, distributional, and
administrative issues related to moving Vermont from its current
apportionment formula under 32 V.S.A. § 5833 to a single sales factor;

(2) evaluate the impact of the current exclusion of overseas business
organizations from an affiliated group, and identify and analyze any fiscal,
legal, distributional, and administrative issues related to eliminating that
exclusion;

(3) in consultation with the Vermont Banker’s Association, compare the
impact of the current bank franchise tax to the impact of a taxing regime where
there is no bank franchise tax, and financial institutions pay the Vermont
corporate tax based on Vermont’s current apportionment factors with the
market-based sourcing changes made in this act; and

(4) examine alternatives to Vermont’s corporate income tax which could
more accurately capture corporate economic activity within Vermont, focusing
particularly on corporations who conduct business in the State, but who have
little or no taxable income.



Second: In Sec. 17a (repeal) by striking out “2021” and inserting “2022”

Third: By striking out Secs. 32 (land use change tax) and 32a (rulemaking)
in their entireties and inserting in lieu thereof the following:

Sec. 32. [Deleted.]

Sec. 32a. [Deleted.]

Fourth: By striking out Sec. 36b (veterinary supplies) in its entirety and
inserting in lieu thereof the following:

Sec. 36b. 32 V.S.A. § 9741 is amended to read:

§ 9741. SALES NOT COVERED

Retail sales and use of the following shall be exempt from the tax on retail
sales imposed under section 9771 of this title and the use tax imposed under
section 9773 of this title.

* * *

(3) Agriculture feeds, seed, plants, baler twine, silage bags, agricultural
wrap, sheets of plastic for bunker covers, liming materials, breeding and other
livestock, semen breeding fees, baby chicks, turkey poults, agriculture
chemicals other than pesticides, veterinary supplies, and bedding; and
fertilizers and pesticides for use and consumption directly in the production for
sale of tangible personal property on farms, including stock, dairy, poultry,
fruit and truck farms, orchards, nurseries, or in greenhouses or other similar
structures used primarily for the raising of agricultural or horticultural
commodities for sale.

* * *

(53) Prescription drugs intended for animal use, and durable medical
equipment, prosthetics and veterinary supplies intended for agricultural use.
As used in this subdivision, “prescription drugs intended for animal use”
means a drug dispensed only by or upon the lawful written order of a licensed
veterinarian, and “veterinary supplies” mean tangible personal property
therapeutic in nature, not normally used absent illness or injury, and not
intended for repeated usage.

Fifth: In Sec. 37 (repeals), by striking out subdivision (1) in its entirety and
renumbering the remaining subdivisions to be numerically correct.

Sixth: In Sec. 38 (effective dates) by adding a subdivision (5) to read:

(5) Sec. 7a (market-based sourcing) shall take effect on January 1, 2020,
and apply to tax years starting after that date.


